UnFairbnb

How online rental platforms use the EU

to defeat cities’ affordable housing measures

-
AYCEO



Table of contents

I0.

II.

I2.

13.

14.

Summary

Introduction: Harmless hospitality?

From an air mattress to billion-euro business

Big business in the guise of the ‘sharing economy’
The three key issues: restrictions, enforcement, data
The cities fight back

AirBnB goes to the EU

Moving in with the Commission: privileged access
Platforms against fact-finding

Two directives from another era

The battle over the EU rules

Bringing the nuclear option into the game
Complaint: work in progress in the dark

Keeping up pressure

Conclusion

Notes

II

14

15

17

19

21

22

23

24
20

Corporate Europe Observatory is a research and campaign group working to expose and challenge the disproportionate influence that
corporations and their lobbyists exert over EU policy-making.

The contents of this publication may be quoted or reproduced for noncommercial purpose, provided that Corporate Europe Observatory is
acknowledged.

Corporate Europe Observatory, May 2018

Text: Kenneth Haar

Editing: Katharine Ainger

Design: Stijn Vanhandsaeme

With thanks to Murray Cox, Katalin Gennburg, Sergi Mari Pons, Guillermao Beltra, Mayo Fuster Morell, Michela Vuerich, Steffen Stierle, Alexander
Ulrich, Maxime Cochard, Sito Veracruz and Olivier Hoedeman.

Images: The maps of AirBnB rentals in European cities are from InsideAirBnB. The green dots are rooms for rent, the red dots are entire homes.

Table of ¢

ontents

UnFairbnb



Summary

AirBnB and other online rental platforms have been embraced by the European Commission as part of
the ‘collaborative economy'. But their effect on European cities has been far from utopian or sustain-
able, taking accommaodation off the rental market which helps push up housing prices, and increasing
tourism impacts. When cities like Barcelona and Berlin have taken measures to regulate these short-
term lets, Corporate Europe Observatory can reveal how AirBnB and its likes are trying to use the EU
institutions to fight back. They have worked systematically for EU rules to be interpreted in a way
that fits their interests, and they have used the nuclear option and made official complaints to the
EU institutions, which could ultimately lead to cases at the European Court of Justice. They have had
an easy ride. In Brussels, the European Commission has been all too accommodating when lobbyists

have asked for help to stem the tide of regulation at the city level to secure affordable housing.
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1. Introduction:

Harmless hospitality?

“Recently, AirBnB published a report on their older hosts,
aged 6o and over, who use the sharing platform to open
their homes to travellers from around the world. In Europe,
they are its fastest-growing demographic and consistently
the best-rated AirBnB hosts. Their numbers have almost
doubled in the past year.”

This positive appraisal of AirBnB given by Commissioner
Ansip in September 2016 is just one among the many he of-
fered as a European official helping to oversee the burgeon-
ing short-term rental accommodation business that has
grown exponentially in recent years. The Commissioner’s
view is identical to how the biggest global accommodation
rental platform AirBnB would like to see itself.

AirBnB is a ‘rental platform’ of US origin, a website where
visitors find accommodation put up for rent in destinations
across the world. AirBnB’s promotional materials focus on
the spare rooms rented out by locals offering warm hospi-
tality, perhaps an elderly person offering a genuine expe-
rience of the region, with a humble money transaction to
help people get by. But while some AirBnB hosts do fit this
picture - and who could object to this? - it does not reflect
reality.

Data shows the majority of AirBnB listings in most cities
are entire homes, many of which are rented all year round.”
And many ‘hosts’ are businesses with multiple properties,
making large profits and benefiting from a totally unreg-
ulated market. The explosive development of on-line
booking of short stays in apartments or houses has created
opposition in many European capitals for the way it re-
stricts the availability of affordable housing for locals, and
helps to push up rents. In Berlin, Barcelona, Brussels, Paris,
Amsterdam, and elsewhere, AirBnB has generated stiff local
resistance to the conversion of homes that used to be for
renting into de facto tourist accommodation, if not hotels.
In turn, this has led local authorities to take measures to
counter a development that has shown its potential to
change the face of cherished parts of cities, and displaces
thousands out of their communities.

The European Commission
has been all too helpful with
the propaganda war, and it is

helping the accommodation
platform industry find legal
grounds to attack the cities.

In response the companies behind the platforms such as
AirBnB, HomeAway, and others - plus the trade associ-
ations they belong to, in this case the European Holiday
Home Association - have launched a lobbying offensive in
the EU institutions. This includes a complaint against four
cities in particular, Barcelona, Berlin, Paris, and Amsterdam,
that the local governments’ attempts to regulate the tourist
rental market breach the EU’s single market rules, cases
which could ultimately end up at the European Court
of Justice. The online rental platforms are enlisting the
European Commission’s help to roll back defensive meas-
ures against them taken at the local level.

With the EU institutions in Brussels, they have been among
friends. The new internet-based economy is regarded as
a sector with a desirable growth potential, and the plat-
form industry’s lobbyists are certainly met with all the
hospitality they could desire. As we see in the quote from
Commissioner Ansip, the European Commission has been
all too helpful with the propaganda war, and crucially, the
Commission is helping the accommodation platform in-
dustry find legal grounds to attack the cities. Following a
complaint filed by AirBnB, HomeAway and other platforms
organised in the European Holiday Home Association, this
is a move that could eventually end up in the European
Court of Justice, that would have the power to strike down
the measures taken by cities.

With AirBnB as the main focus, then, this report looks at
the strategy of the companies behind the platforms and
their lobbyists, what they are achieving in Brussels and how.
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2. From an air mattress
to billion-euro business

AirBnB belongs to the emerging sector known as the ‘shar-
ing economy’, or the ‘collaborative economy’ as the EU in-
stitutions prefer. The involvement of thousands of ‘hosts’,
many of them non-commercial, sets these platforms apart
from webshops like Amazon.com or Opodo. What is now
called the ‘collaborative economy’ in the EU is generally
said to include transport, household services, ‘collaborative
financial services’, professional services, and accommoda-
tion. Of these sectors, accommodation is by far the biggest.
According to a report from PriceWaterhouseCoopers,’ the
annual turnover in Europe stood at €15 billion in 2016,
whereas the second place, transport, was worth only a third
of that amount at €5 billion. Of the two leaders in the sec-
tor, AirBnB far outranks ridesharing firm Uber.

There are many companies in the field, some of which
operate across Europe, such as AirBnB and HomeAway - a
company bought by Expedia to compete with AirBnB in
2015 — and many more similar firms with a more national
strategy, such as Wimdu (Germany) and Schibsted (France).
But AirBnB is by far the biggest. In late 2016 AirBnB had
2.8 million listings globally, whereas its closest competitor
HomeAway had only 1.2 million.* An explosive develop-
ment when considering that a decade ago, this business
was a negligible niche.

These numbers reflect not only the entry of the platforms to
the market, but increasing tourism as well, to some extent
a result of cheaper flights. In the EU the number of nights
spent by non-residents in an EU country increased by 40
per cent between 2009 and 2016, according to Eurostat.’

According to AirBnB its rentals in Europe really accelerated
from 2014, when the continent became its biggest market
with more than half of total stays - and growth in many
European cities were in three digits.6 The company’s share
of total travellers is increasing steadily as well, with 14 per
cent recorded in 2015, going up to 25-28 per cent in 2017.”
This rapid development was clearly visible, and not only to
hosts.

UnFairbnb rom an air mattress to billion-euro business

AirBnB’s leaders rarely misses an opportunity to highlight
its sweet origin story, when its founders let out a floor and
an air mattress to participants at a conference for design-
ers in San Francisco in 2008, and thus conceived the basic
features of a company that would become an immediate
success, with the number of stays organised via the website
taking several quantum leaps in the years that followed. But
with the backing of venture capital from Silicon Valley and
a massive increase in turnover and profit, the grassroots
identity of AirBnB soon became hollow. Controversy grew
as it became clearer how indiscriminate and unregulated
expansion of short-term rental accommodation clashes
with the public interest.

With the backing of venture
capital from Silicon Valley
and a massive increase in
turnover and profit, the

grassroots identity of AirBnB
soon became hollow




3. Bi

pbusiness in the guise

of the 'sharing economy’

The main point of contention is the so-called ‘AirBnB
effect’, a detrimental impact on access to affordable hous-
ing - and evidence is growing by the day. Data on the effect
of rental platforms on cities are published regularly from
various sources, and some groups have developed meth-
ods to produce comprehensive statistics. One initiative
is InsideAirBnB, run by digital activist Murray Cox from
New York, whose website publishes information on AirBnB
activities in major cities across the globe, including many
European ones. By scraping the data from AirBnB’s own
listings, Inside AirBnB is an attempt to uncover the true
nature of the company’s lettings, with a focus on the inci-
dence of commercial actors and their potential impact on
the stock of apartments for rent.

The results for the European cities listed on his website are
quite telling. Between 47 and 87 per cent of the listings con-
cern the rent of entire houses or apartments, indicating the
host is not staying at the place at the same time. Some of
these would presumably be people who let their apartments
while on vacation themselves, or are temporarily absent for
other reasons. However, when you look at the number of
listings with ‘high availability’ - available for three months
or more - it appears there is a strong presence of places
used largely or exclusively for the purpose of letting. On
this topic, even the cities with limitations on short term lets
rank high, such as Amsterdam (28.1 per cent), Berlin (38.2
per cent) and Paris (34.4 per cent).

When scrutinized in depth, Inside AirBnB’s data is a valua-
ble source which belie the claims of the platforms and their

“Where we see the right kinds
of processes, the right steps
being taken by cities, by police

forces, tax agencies, that data
is available to people.”

Patrick Robinson (AirBnB| to Washington Post

Big business in the guise of the ‘sharing economy’

City Total listings Entire house/apart- | High availability
ment for rent

London 49,348 51.2% 58.8%
Berlin 20576 50.0% 38.2%
Barcelona 18.531 46.6% 63.9%
Paris 61152 86.9% 34.4%
Rome 25275 60.1% 91.4%
Athens 5127 83.2% 91.6%
Venice 6.027 74.9% 87.1%
Amsterdam 18.861 79.5% 28.1%
Brussels 6,192 64.6% 57.8%
Copenhagen 20.545 80.7% 37.6%
Dublin 6,729 47.0% 49.9%
Edinburgh 9.638 56.8% 57.4%
Madrid 16.313 63.4% 64.7%
Malaga 4,853 76.3% 85.3%
Mallorca 14.858 87.5% 94.4%
Manchester 868 41.3% 83.8%
Trentino 1847 71.3% 92.0%
Vienna 7.893 67.3% 67.0%

Data taken from the InsideAirBnB website in April 2018.

lobbyists that there is no discernible impact on affordable
housing. Even a report commissioned by the key depart-
ment of the European Commission, DG GROW, uses its
data, and concludes - albeit cautiously - that there is no
denying there is an impact: “Collaborative economy tour-
ism has not necessarily caused housing shortages and af-
fordability issues but its growth may have aggravated these
conditions,” the report says. And in the four locations ex-
amined (Berlin, Barcelona, Amsterdam, and Paris), the same
pattern is detected as everywhere else: it is far more profit-
able to rent out to tourists than to long-term residents.”
While certainly not the only reason for low availability of
affordable housing - speculation in real estate and low
priority given to social housing come first - taking tens of
thousands of apartments and houses off the regular rental
market logically has an effect.

Patterns like this have been debated across the world for
years, and several analyses have been made on the basis
of available evidence to identify the impact of short-term
rental accommodation on rents, and methodology has been
developed as well."”” Rents in Barcelona went up by 165

UnFairbnb



AirBnB emerged a decade ago alongside companies such as

ride-sharing app Uber, as part of a wave of online enterprises iden-
tified as the ‘sharing’ or ‘collaborative’ economy, supposedly built on

the “social practices of sharing, collaboration and cooperation".8 Most

of these companies are structured as ‘peer-to-peer platforms’ (P2P),
websites that link a consumer with a provider, as when you find a taxi

via the Uber website or app, and the driver is not actually a taxi driver,
but merely someone who happens to have a car, and would like to

make a little extra. Or AirBnB where someone with extra space rents

a room in their home, or a whole flat.

While an internet platform might well offer community, collaboration,
and sharing, the reality is that while these companies have the ap-
pearance of ‘sharing’ or ‘collaboration’, they are not a civic movement,
but money-making machines. “AirBnB hosts are not collaborating
with their guests any more than Marriott International is collaborating
with its customers,” as one commentator at the Financial Times aptly

put it.”

And this business model is unencumbered by the traditional respon-
sibilities that, say, standard taxi companies or bed and breakfasts
might have to shoulder, for example background checks, employee
rights, safety regulations, or taxes that mitigate tourism impacts on

cities.

What ‘'sharing’, ‘collaborative’ economy?

So while you can certainly find examples of AirBnB hosts and guests
who match the ideal citizen-to-citizen exchange, the company has
long since become a big commercial company. and hosts who make
a lot of money from commercial letting abound. And when AirBnB
comes under fire for the problems its success has caused across the
globe, in particular the effect on locals’ impaired access to affordable

housing, it fights back like any other commercial colossus.

It will remain important to companies such as AirBnB to belong to that
special category dubbed the ‘collaborative ecanomy’, for it brings
tangible benefits and special treatment. In the European Union spe-
cial political initiatives are taken to support companies bearing the
label, as they are believed to contribute to innovation and job creation
in a sustainable fashion."” In the European Union, being accepted as
an “information society provider’, and not a regular company, means
the world in terms of the rules that apply. For example no obligations
to monitor illegal activity on the website, such as listing of apartments

that may not be used for short-term rental purposes, can be imposed.

And appearing to be almost a civic movement remains a cornerstone
of AirBnB's PR efforts. But behind the scenes it reveals it is simply
another accommodation business: for example, as demonstrated in
early 2015 when AirBnB sought a meeting with the Commission. In a
letter the AirBnB representative wrote that bringing along the owner
of Boutique Hatels it worked with “shows complementarity between

AirBnB and traditional accommodation offering!”

percent in 2016 alone, according to a real estate site,” and
while not entirely caused by the spread of short-term tour-
ist accommodation, it is an important part of this develop-
ment. In Amsterdam it has been shown that if density of
AirBnB rentals increased within a square kilometre, house
prices go up 0.42 per cent.'* But studies are often hampered
as local authorities and researchers complain that the on-
line platforms are reluctant to deliver the necessary data.”

And in the European Union, rules have been constructed
to allow AirBnB to refuse access to data. This was recently

UnFairbnb
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confirmed by the Administrative Court of Berlin,"® a deci-
sion hailed by AirBnB'’s Policy Director in Europe, Patrick
Robinson. According to him, AirBnB may hand over the
data if the company sees an interest: “Where we see the
right kinds of processes, the right steps being taken by cit-
ies, by police forces, tax agencies, that data is available to
people,” Robinson told the Washington Post."”



4. The three key issues:

restrictions, enforcement,

data

Patrick Robinson of AirBnB has had plenty of motives to
deny access to data to public authorities, and he and his
company have fought several of them in court. For AirBnB,
the data is not just about concealing the full picture of the
impact the company has on access to affordable housing,
it is about avoiding the impact of regulation. Following
the company’s rapid expansion, concerns quickly emerged.
Cities put in place rules to protect access to affordable
housing, which presented obstacles to commercial hosts in
particular. But if AirBnB can keep the data to itself, then
rules can be rendered ineffective. Identifying illegal ‘listings’
(entries on the AirBnB or HomeAway websites) one by one
can be an onerous task. For that reason, the struggle over
access to the data has been heated in recent years.

For example in New York in 2010, AirBnB fought in court
against a subpoena to hand over information about 15,000
hosts in the city. In the end the claim was narrowed down
to include detailed information on the biggest players only.
In return, AirBnB would supply anonymised data on nearly
500,000 transactions. Even this limited information led to
staggering conclusions in the Attorney General’s report:
as many as 72 per cent of AirBnB reservations had been in
violation of the law, and “commercial users” were making
millions on the trade.”® Clear proof of the importance of
the data that the company prefers to keep to itself.

Thus the three main fronts of the struggle over short-term
rental platforms can be identified: the restrictions by city
governments themselves (be they a limitation on the num-
ber of days, or outright bans in particular areas or under
particular circumstances), the administrative (enforce-
ment) measures (including registration and authorization),
and - related to enforcement - the access to data.

These topics all became political controversies in Europe
when in 2014 a political pushback took off. City Councils
across Europe adopted measures to stem the tide, applying
rules with specifics that could garner support locally and
that fitted the circumstances.

Though there are important differences between cities, the
objectives and the methods are broadly similar. They are

The three key issues: restrictions, enforcement, data

According to a report from
the Attorney General, as

many as 72 per cent of AirBnB
reservations in New York had
been in violation of the law.

trying to limit the use of apartments in cities for short-term
renting mainly to tourists, to avoid these apartments then
being taken off the regular rental market. They do that be-
cause the stock of apartments available for rent is dwindling
(and in many cases were so even before the AirBnB boom).
This is applied with a limit on the time an apartment can
be rented out, by putting a cap on the number of permits,
or by bans on use of apartments for other purposes than
long term renting. Depending on the circumstances, these
rules are then backed up by authorization schemes and
enforcement measures such as fines. The rules are fought
politically and often in court, but they are having an effect
in terms of defending the stock of apartments for rent on
the regular market.

UnFairbnb



5. The cities fight back

It is not unusual for a city to have rules in place that restrict
short-term lets. Even cities that AirBnB considers model
examples, such as London, have limits to how far the busi-
ness can evolve. Other cities, like Copenhagen, have strict
rules, but have not been the stage of severe conflict so far.
Here we outline measures taken by European cities where
the political debate over AirBnB has been particularly heat-
ed or noteworthy.

In Paris, an existing law was recently tightened. The ‘rule of
compensation’ obliges a person who takes an apartment off
the rental market to buy a commercial property and turn it
into a residential one. This rule had not been much enforced,
but in 2014 the head of inspectors promised to change tack.
The rules would be enforced from then on, and new proper-
ties bought to abide by the rule of compensation would have
to be in the same district, to prevent traders from taking off
an apartment in an attractive locality, and substituting it
with another one in a less interesting quarter.'” Mandatory
registration has been introduced, and Deputy Mayor lan
Brossat’s office is in dialogue with the government to ensure
that the next housing law “establishes dissuasive sanctions
to make the platforms more accountable”. The rules are re-
sisted by several rental platforms, some of which have been
suspended, while AirBnB is challenging mandatory registra-
tion. The Deputy Mayor’s office has assigned the matter to
court to bring the company into compliance. In Paris, lan
Brossat and his team has no intention of banning short-term
tourist rentals, but they are hell-bent on regulating the area.

“Too many homes are diverted and used as a cash machine
year round. This phenomenon feeds real estate speculation,
contributes to the sharp rise in prices, and generates strong
neighbourhood nuisances,” Maxime Cochard, an advisor to
lan Brossat, told CEO.>°

In Barcelona in 2014 it was decided to suspend the issu-
ance of permits to use apartments for short-term rental in
central Barcelona (Ciutat Vella) pending new rules, and in
2015 all new tourist flat licenses were suspended, and a large
team of inspectors were hired to find unregistered proper-
ties listed on AirBnB. The following years would be marked
by serious conflict between AirBnB and the municipality,
culminating with a fine of €600,000 to both AirBnB and

UnFairbnb  The cities fight back
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From a demonstration in Barcelona against illegal rental of apartments in the city.

Photo: EFE.

HomeAway for breaking the rules, and an intensified hunt
on illegal listings that would result in many fines, some at
a high level.”" In the case of AirBnB there has even been
threat of banning the company from operating in the
city.*” An agreement between the city council and AirBnB
was reached in July 2017 which required cooperation from
AirBnB in the city’s fight against illegal listings.*3A simple
system proposed by the company would help it identify
illegal tourist lodgings on its website, which would then be
inspected immediately by the authorities. The negotiations
continue to drag out. By April 2018, AirBnB had still not ac-
cepted a proposal to provide a slot on the website for tourist
license registration numbers to alleviate the fight against
illegal listings.**

At first Amsterdam took a different path. In January 2014
the City Council signed an agreement with AirBnB that
made it easy to let apartments and houses with a limit of
two months per year. In return, AirBnB would help the
authorities ‘tackle illegal hotels'* It would not be long,
however, before the authorities had to admit it was next
to impossible to keep up with the number of complaints,
despite having 22 inspectors on the job.26 In 2016 no less
than three quarters of the listings seemed to break the rules,
being available for more than two months per year. Under
pressure AirBnB committed to help stop illegal listings.””
This would not satisfy local politicians, though. Starting in




2017, all hosts would have to register with the authorities,
and in January 2018, the period allowed was halved from
two to one month per year.?®

In Berlin AirBnB has been met by perhaps the stiffest op-
position. In response to the rapid growth of short-term
rentals the city council put a freeze on new permits for let-
ting apartments and houses in the city in May 2016.*° From
then on the so-called Zweckentfremdungsverbot prevent-
ed apartments and houses from being used for short-term
rental accommodation. AirBnB responded by a political
offensive to have the rules changed to its advantage, while
hosts took the issue to court. After a win in the regional
court (Oberverwaltung Berlin-Brandenburg) in April 2017,
the company hoped for a major change of rules to its advan-
tage. That was not to happen and in March 2018 the rules
were tightened.3°

On that occasion, on 22 March, majority speaker in the
City Council of Berlin Iris Spranger (SPD) introduced the
bill that would increase fines for illegal listings, but her first
remark was of a more general nature. Referring to recent
statistics that showed the rules in force had returned a full
8,000 apartments to the long term rental market?' she said,

“Too many homes are diverted
and used as a cash machine
year round. This phenomenon
feeds real estate speculation,
contributes to the sharp rise

in prices, and generates strong
neighbourhood nuisances.”

Maxime Cochard, advisor to Paris

Deputy Mayor lan Brossat
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6. AIrBnB goes to the EU

AirBnB and the likes, meanwhile, have been not been sit-
ting idly watching European city governments encroach on
their business model. Not long after the first cities started
tightening up on tourist lodgings AirBnB began developing
a European response, turning to the EU in early 2015. The
company was losing ground in many cities, but it saw the
European institutions as a potential way to solve its prob-
lems once and for all. The far-reaching principles and disci-
plines of the EU single market have to be respected by cities,
with European legislation a key element in almost anything
that implies exchange of money in any market.

The freedom to deliver services is one of the fundamen-
tal freedoms in the EU Treaty, and over the years a large
number of directives and regulations and decisions of the
European Court of Justice have specified what that freedom
entails. There are things local authorities cannot do, even
if they think they are merely acting to protect the public
interest.

The EU rules are rarely straightforward - their implications
for Lisbon or London cannot simply be looked up. And in
many cases, not least when it comes to new sectors such as
online platforms - they are under construction.

In Brussels AirBnB was looking for European solutions that
could assist the company in its quarrels with councillors
and mayors, and its lobbyists would soon find allies - in
and outside the institutions.

In early 2015 lobbying company Political Intelligence
helped introduce AirBnB to the institution that would be-
come back and front of its lobbying efforts, the European
Commission.?* And in February that same year, AirBnB
was already involved with the Digital Tourism Network, a
network of ‘stakeholders’ - primarily for industry - set up
to discuss regulatory issues and how to remove obstacles
to the digital industry.®* Such a network requires a regis-
tration in the Commission’s register of expert groups, but
this apparently never happened. But from other documents
obtained by Corporate Europe Observatory, it becomes
clear that AirBnB became a member of the Steering Group
of the network, and was able to use this presence to gain a

UnFairbnb  AIrBnB goes to the EU

“What | found frustrating is
that AirBnB is often seen as
representing the consumer views

in meetings. while they obviously
represent their business only”

Michela Vuerich, consumer group ANEC

foothold inside the Commission that others in the business
did not enjoy at the time.*

At such meetings AirBnB seems to have enjoyed a special
prestige, as something more or other than a company.
A consumer representative that joined meetings of the
Digital Tourism Network found that striking: “What 1
found frustrating is that AirBnB is often seen as represent-
ing the consumer views in meetings, while they obviously
represent their business only, and their users have progres-
sively included businesses worried about the competition,
rather than just individual consumers renting spare rooms
to make some pocket money,” said Michela Vuerich from
the consumer group ANEC to CEQ.%

Participation in the network, or rather the advisory group,
helped the company to become an early starter in what was
to become a co-ordinated effort with all major players in
the business. In this arena AirBnB is present at all impor-
tant debates. When the Commission organizes conferences,
workshops, and when it calls for key meetings on policy de-
velopment, AirBnB is there in its own name. From February
2015 to September 2016, for instance, AirBnB met with high
level officials of DG GROW nine times, including five meet-
ings with members of the Commissioner’s cabinet.°
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Message to tourists in Alfama, Lisbon. Photo: CEO |

The AirBnB effect: destroying what you came to see

“This is still a part of town with lots of character and a charm of its own,
and it still belongs to the locals. But it is all changing very rapidly, and
AirBnB is the cause”, a local resident in the Alfama neighbourhood of

Lisbon told Corporate Europe Observatory.

Alfama was where the poor lived outside the city walls, but for decades
now it has grown in popularity due to its unguestionable charm. But it
is under pressure as residents are ousted by landlords that can make
more money from AirBnB.”" and while groceries and other traditional
shops disappear, their replacements are often expensive fashion or
handicraft shops for visitors. “You are destroying what you came to
see’, a slogan says on a wall in Alfama.

This pattern is repeated in popular tourist destinations across Europe

these days. Cities already under immense pressure from tourism, such

as Venice and Barcelona, are experiencing an extra challenge with the

success of platforms like Airbnb.”® They price out residents looking for
a place to live. They destroy conviviality and the social fabric of neigh-
bourhoods, and transform cherished, historic spots into dead tourist

zones deprived of authenticity, as locals are slowly ousted to make way

for travelers.

In Florence researchers discovered that one out of five flats in the
historic centre of the city is listed on AirBnB: all these flats then dis-
appear from the regular long-term market. In Madrid similar concerns
are increasing. The city centre has lost a staggering 15,000 residents
since 2005 and the influx of tourists into famous neighbourhoods
such as Lavapies is transforming them. Lavapies is a part of Madrid
with a mix of cultures and ethnicities, poor and sometimes tough, but

a place where residents created their own environment. Already hit by
a first wave of gentrification, the neighbourhood is now experiencing
an AirBnB-linked ‘Gentrification 2.0°° where the new residents are

tourists.

At the time of writing the Mayor's office in Madrid is planning a re-
sponse to the ‘AirBnB effect’” which implies limitations on the compa-
ny. The question is if the countermeasures now taken by the Madrid
municipality, and municipalities across Europe, are fully accepted by
the European Commission, or if they are considered in breach of single
market rules. Protecting “the city environment” is acknowledged as a
reason to push aside the market based disciplines of EU rules, but the
final word in such matters do not rest with local politicians.

AIrBnB goes to the EU  UnFairbnb



Besides its own presence, AirBnB plays a role in several
other industry lobbying associations, including Sharing
Economy UK, the European Collaborative Economy Forum
(EUColab), and the European Digital Media Association.
But the main lobbying vehicle was to be the European
Holiday Home Association (EHHA). Founded in 2013 by
Novasol, Interhome, DanCenter, and Hoseasons, it was
originally framed as an attempt to “gather a myriad of small
players”,*" but today it appears to be a very different ani-
mal. Besides AirBnB, the EHHA has HomeAway, Schibsted,
Tripadvisor, and Wimdu as members.

Both EUCoLab and the EHHA have received a helping hand
to come to the fore at the European Commission, but of
the two, the EHHA is by far the most important vehicle for
AirBnB’s lobbying strategy. AirBnB sees the EHHA as a fully
satisfactory representative of its views, in that the company
repeatedly refers to the EHHA on a variety of issues.** And
AirBnB’s lobbyists have made an effort to present the asso-
ciation to the Commission and have it pay proper attention
to its views.

As with AirBnB, the EHHA is a regular guest in the
Commission’s meeting rooms, with four meetings in 2016
and a further four in 2017, including two meetings with
the Commissioner’s cabinet. On top of this comes the
participation in a wide range of events, including work-
shops intended to help the Commission develop its policy
in the field. Its lobby spending is fairly small, according to
the Transparency Register, somewhere between €400,000
and half a million, according to the latest entry covering
2016. Still, it more than quadrupled from the preceding year
(2015).8 The same pattern is found with similar groups, in-
cluding Expedia, owner of HomeAway, which saw a fivefold
increase in lobby spending between 2015 and 2016.+*

UnFairbnb  AIrBnB goes to the EU
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Moving in with the Commission:

privileged access

The access to the Commission is not a product of a massive
army of lobbyists. When it comes to numbers of lobbyists,
nor AirBnB nor the EHHA are heavyweights. According
to the Transparency Register, AirBnB has three people in-
volved in EU lobbying, whereas the EHHA has only one.
Even so, AirBnB and the EHHA emerge as powerful players
due to the privileges the Commission gives them. While the
Commission is not a monolith, and while some parts of the
Commission see it as their job to find remedies to the chal-
lenges that arise from the sudden rise of the platform econ-
omy, the two most important departments are more than
happy to oblige when AirBnB and its allies knock on the door.
They are the Commissioner for the Internal Market Elzbieta
Bieftkowska and her civil servants in DG GROW, and the
Commissioner for the Digital Economy Andrus Ansip and
his staff in DG CNECT. Of the two, the former has been the
most important. And communication between AirBnB and
DG GROW shows its lobbyists at home and among friends,
two sides sharing the same cause. For example, when AirBnB
said its Chief Executive would meet up with Commissioner
Elzbieta Bierikowska in New York to get “a positive headline’
about the Commission’s political stance.*

]

It is with DG GROW in particular that the platforms have
found a vehicle that is both powerful and helpful. AirBnB, for
its part, is lavish with the praise. In a message to Corporate
Europe Observatory, Bernard D’heygere says the company
“welcome the leading role the Commission has played in

“We welcome the leading role
the Commission has played
in driving clear, simple and
consistent regulations..., and

we support their vision for
making Europe a global leader
in the collaborative economy”

Bernard D'heygere (AirBnB|
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driving clear, simple and consistent regulations that remove
barriers for regular people benefitting innovations like
AirBnB, and we support their vision for making Europe a

global leader in the collaborative economy”.46

At DG GROW the emerging ‘digital economy’ is certainly
considered a vehicle for economic growth and ‘innovation’,
and a series of strategies adopted over the past few years
have put both technological infrastructure and the com-
panies in the field high up on the agenda. It plays a part in
several strategic documents, including the Single Market
Strategy or the Digital Single Market Strategy; these are all
about enacting supportive measures at the European level
to underpin the growth and innovation expected.

And not long after the arrival of AirBnB on the Brussels lob-
bying scene, a crucial phase was opened. In a letter from 12
platforms to the Commission, AirBnB and others vowed to
‘play a proactive role in helping the Commission” to realise its
goals within the Single Market framework, and encouraged
the Commission to deal with “inconsistent regulations in the
areas of housing and tourism.”*” Soon after, the Commission
would open the door to this endeavour with a single line

«

in the Single Market Strategy from October 2015 in which
the Commission announced it would “develop a European
agenda for the collaborative economy, including guidance
on how existing EU law applies to collaborative economy
business models. 1t will assess possible regulatory gaps and
monitor the development of the collaborative economy.”®
From then on the scene was set for a showdown. A week
later, AirBnB welcomed the decision. In a report from a
meeting on 6 November 2015, it says: “AirBnB welcomed the
SMS and the fact that there is specific action for the collabo-
rative economy in it and particularly for accommodation.”*?
The representatives vowed to send more information on the
regulatory approaches by member states. Now would come
the battle over local restrictions, and the battlefield was im-
plicit in the document: there was no sign of new legislative
initiatives, it was all about interpretation of existing rules. A
separate communication on the ‘collaborative economy’ was
to be drafted, but no new laws were on the cards. That put
the European Parliament out of the game - the Commission
would be the focus of attention in the years to come.

UnFairbnb




8. Platforms against fact-finding

1t was to be a battle that would be fought on many fronts,
and one of them would be the simple struggle over the facts.
What, for instance, does the market even look like? Is there
a truth to the claims, that ‘sharing economy’ Is becoming
more and more of a misnomer, and that today we see a
strong incidence of commercial players that put a strain on
the local rental market?

AirBnB is no alien to statistics. It produces reports on a
regular basis with numbers on different aspects of the com-
pany’s business, and it has sent a plethora of these to the
Commission. But a public authority cannot rely on reports
based on data it cannot check, and in particular if they are
presented by a company with a vested interest who is un-
willing to share the raw information.

To get a clear look at the market the European Commission
set out to produce its own statistics in April 2016. DG
GROW decided to map hosts’ activities, but encountered
many obstacles. Hosts are not ‘service providers’ in the
classical sense, and they are not organised in a European

association, so in order to get a full picture the Commission
had to ask the companies themselves.

On 1 April 2016 the first company the Commission turned
to was AirBnB, with which it already had “an established
relationship”.>® Three weeks later AirBnB responded it was
“enthusiastic” about the project, and mentioned that the
company sends its “hosts and guests a qualitative question-
naire” on an annual basis. AirBnB hesitated to contact the
hosts directly, and should that turn out to be “too complex”,
it offered “some elements of our annual survey at aggregat-
ed EU level”.>" AirBnB quickly helped DG GROW to get the
help of the EHHA to ensure support from other platforms.

In September 2016 AirBnB, the EHHA, HomeAway, and
Tripadvisor became involved in a discussion on the ques-
tions to be included in the questionnaire; a process in
which “both sides showed flexibility”, a report from a meet-
ing states.>” In the process, AirBnB underlined its “concerns

over data privacy”.”?

Is the appartment/house that you are renting out your primary residence?

0.3%

UnFairbnb  Platforms against fact

No answer

No. it's not my primary or my secondary
halidays there)

No. it's my secondary residence

le.g. holiday home where | myself
spend my holidays)

residence (I neither live nor spend

Yes, it's my primary residence |l live there)

Data from the report on the “consultation on the collaborative economy

in the tourism accommodation sector”, European Commission, June 2017.
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How much do you earn per year from this activity?

In the end the help received by the Commission to carry
out the investigation was rather limited. Some of the com-
panies agreed to post an announcement and a link on their
websites, but if the Commission had hoped for sincere
cooperation from AirBnB, the result must have been dis-
appointing. AirBnB merely announced the enquiry on its
website, and left hosts little time to respond.>*

Ultimately a mere 395 hosts in the EU responded.
Nevertheless, the results were interesting:

% 38.1 per cent offered accommodation in more than one
property;

% 43.5 per cent responded that the apartment/house was
nor their primary nor secondary residence (such as a
summer cottage);

% 75 per cent of respondents rent out for more than 3
months per year, and 64.5 per cent rent out for more
than 4 months per year;

% 21 per cent of respondents earn between €10,000 and
€20,000 annually, 19.2 per cent earn more than 20,000
annually.>

While we may find the old lady that makes a little ex-
tra pocket money or just enough to pay the rent in here
somewhere, for many if not most hosts, short-term rental
accommodation is a business which can garner considera-
ble income. And far from generally supplementing humble
people with marginal incomes, the typical host has a uni-
versity education (more than three quarters of the total). In
sum, a well-educated and well-off segment has found an
extra income. And their business success has consequences

- on people striving to make the rent, looking to find a place
to live, or trying to remain in their local neighbourhood.
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Data from the report on the “consultation on the collaborative economy

0-2000 £

in the tourism accommodation sector”, European Commission, June 2017.

"Throughout, the Commission has
remained loyal to its foremost

priority, to tackle the risk of a
‘fragmented single market’ to help
the ‘home-sharing’ platforms.”

Meanwhile the ‘home-sharing’ platforms, with their refus-
al to share data, seem to have outwitted the Commission.
Those figures that did emerge were not used or put in a
prominent place on the Commission’s website, and the
Commission itself does not seem to have drawn any con-
clusions from its own research. Had it taken its own inves-
tigation seriously, the Commission would have forced the
companies to publish their data, as well as taken the critics
seriously, not to mention the city councils. But throughout,
it has remained loyal to its foremost priority, to tackle the
risk of a ‘fragmented single market’ to help the home-shar-
ing’ platforms.

Platforms against fact-finding  UnFairbnb



9. Two directives from another era

AirBnB, the EHHA, and other representatives of the short-
term rental platforms have flooded the Commission with
reports and folders for years, and they often include statis-
tics intended to underpin their preferred image as peer-to-
peer businesses. But the primary objective is not to win the
PR battle, but to win the battle over the EU rules, not about
what they should look like in the future, but about how ex-
isting rules should be understood. And here, the lobbyists
have been in sync with the Commission in highlighting
two old directives from a pre-AirBnB era, the e-Commerce
Directive and the Services Directive.

These two directives can be understood in ways that would
pose serious problems for the cities on all three main issues
- restrictions, enforcement and access to data.

The e-Commerce directive

The e-Commerce directive was adopted in June 2000, many
years before short-term accommodation rental on internet
platforms was a significant phenomenon.*® It was adopted
speedily at a time when the internet was developing quick-
ly, and the EU lacked a set of rules. They were, in the end,
almost copy-pasted from the US. The directive contains
two elements that could make it more difficult for cities to
enforce rules on short-term rental accommodation.

1. Under the E-commerce Directive, authorities are not al-
lowed to impose a “general obligation” to monitor activ-
ity on the website. This could mean that eg AirBnB can
be asked to act on a specific suspicion of an illegal listing,
but in principle it cannot be asked to check systemat-
ically if listings are illegal. This means housing rented
through AirBnB is de facto unregulated.

2. Article 3(2) of the directive is the so-called “country of
origin principle”, which is that the rules and regulations
of the country of establishment applies to the company
in question, but everywhere else in the EU, nothing can
be adopted that can be seen as an obstacle to the com-
pany’s day-to-day business. For an ‘information services

UnFairbnb  Two directives from another era

provider’, then, the smart move is to pick a base in a
member state with favourable conditions, in this case
Ireland. Home-sharing companies can challenge regula-
tions passed elsewhere in courts, unless they are covered
by the exemptions (on electronic money, neighbouring
rights, intellectual property rights, contract law and
more).

With this core principle in place, the hands of authorities
in other member states to regulate were tied in many ways.
Though there is a lack of clarity, the e-Commerce Directive
has already been used successfully in court by AirBnB to
reject demands to hand over data to the authorities.>’

The services directive

The second directive is the Services Directive, which covers
accommodation.’® From this directive, two elements are
being used to defend rental platforms.

1. Under the Services Directive, many conditions will have
to be fulfilled if the authorities are to require permits,
licences, or authorization. Under the directive require-
ments of all sorts must be necessary, proportionate, and
non-discriminatory. The “recipients”, which in this case
can be both the hosts and the users, cannot be met with
a demand “to obtain authorization or to make a declara-
tion” to the competent authorities, in fact it is outright
forbidden.>?

2. The obstacles to authorization and licensing schemes
become bigger when the prohibition against “quanti-
tative restrictions” is taken into account. According to
article 15, the imposition of limits of this kind - such
as measures that aim to limit the number of houses
or apartments for rent - have to be approved by the
Commission.

Both directives are mentioned all the time by both the

lobbyists for the rental platforms, and by the Commission.
And if interpreted strictly, there is indeed a risk they could
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“We should not allow international
rules that give all powers to

multinationals and none to states.”

Maxime Cochard, advisor to Paris Deputy Mayor lan Brossat.

do away with the defensive measures applied by cities. But
there is another option too. The obligations and limitations
on local authorities in the directive can be ignored due to

“overriding reasons relating to the public interest”.%°

This ambiguity is at the bottom of the ongoing struggle.
One in which the Commission wields tremendous power,
and where the European Court of Justice has the final word.

Municipalities are well aware of their disadvantage. In
January 2018, eight city representatives sent a letter to the
Commission asking for a legal initiative to secure access to
data from the platforms. “Platforms can now avoid sharing
data with us, and we find that crazy,” said Deputy Mayor of
Amsterdam Laurens lvens. “The data includes who the land-
lords are and who the renters are: 1 find this very relevant,
but the moment 1 ask platforms for this, they refuse on the
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basis that it is protected by European e-commerce rules.”®!

On a more general note, Maxime Cochard from the Deputy
Mayor’s office in Paris said to CEO: “For the time being, the
European Union has not given states and large cities the
legal tools to better regulate the market to deal with the
fraudulent practices of the platforms. More generally, the
EU has not adopted a text supporting the right to housing
and the development of accessible housing in metropoli-
tan areas. There is significant room for improvement. We
should not allow international rules that give all powers to

multinationals and none to states.”®
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10. The battle over the EU rules

The rental platform lobbyists set out to exploit the ambi-
guity in the EU directives as a key to undercut the cities’
regulatory measures in Brussels. They went to battle with
these two directives in hand, in order to counter (quanti-
tative) restrictions on the rent of apartments and houses,
as well as issues of registration and authorisation, and the
access to data.

Confronted with real obstacles at the local and national lev-
els, they needed to have the European rules specified and
applied. The Single Market Strategy from 2015 had already
provided them with a favourable starting point, in which
the Commission had announced it would issue guidance
on how the EU rules applied to the sector, “based on the
Services Directive, E-Commerce Directive, European con-

sumer legislation, as well as on relevant treaty provisions”.63

The industry was quick to mobilise in support, and a few
months later 50 companies - led by AirBnB® - issued
an open letter to the Dutch Presidency of the European
Council urging immediate action, and to “support the
Commission’s efforts to seek and remove obstacles in the
broader European internal market for goods and services”.
Member states were urged to “ensure that local and nation-
al laws do not unnecessarily limit the development of the
collaborate economy to the detriment of Europeams”.65 The
letter was coordinated by Delany & Co, a lobby consultancy
firm headed by Luc Delany, former Facebook lobbyist, who
would soon come to lead EUColab - a lobby group with
AirBnB and Uber as high-profile members.*®

Shortly after on 17 March 2016, a meeting took place be-
tween the EHHA and the Commission. Besides represent-
atives of the association, several EHHA members were
present, one from Tripadvisor, and another from Expedia
(owner of HomeAway). AirBnB was not present, but the
EHHA presented itself as the “united voice of short-rental
in Europe, with AirBnB as a key member”.

The meeting was a key opportunity for the EHHA to influ-
ence the Commission’s next steps, and it was used to lay
out its political platform: it accepted no responsibility for
checking official authorization of hosts, it wanted little if

UnFairbnb  The battle over the EU rules

“This is an opportunity. not a threat”, said Commissioner Elzbieta Bienkowska at the

launch of a communication intended to support the platform industry.

Photo: © European Union, 2018"

any involvement in taxation, and last but not least, it lashed
out at restrictions targeted at securing access to affordable
housing. “Fixing a maximum number of days for rental is an
anti-competitive measure”, the minutes read.*’ This would
feed into the guidance that the Commission was preparing
following the adoption of the Single Market Strategy, and
with some success.

The EHHA was soon to note some successes. In June
2016 the Commission issued the Communication on the
Collaborative Economy,68 and that was broadly speaking
good news to AirBnB and to the EHHA. It is in the main a
long call for member states to embrace the “new opportuni-
ties”,*%nd to do that, the Commission provides guidance in
the document about the meaning of European law for the
sector, ie the consequences of the e-Commerce Directive
and the Services Directive.

% If there is to be any kind of authorization or licensing
scheme, they have to be proven to be both necessary,
proportionate, and non-discriminatory;

% generally, such schemes should not be used at all, if hosts
only rent out for 9o days or less per year;

13
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% member states cannot impose a “general obligation” on
platforms to “actively seek facts or circumstances indi-
cating illegal activity”;

% and last but not least, absolute bans or “quantitative re-
strictions” should only be applied if softer measures are
not available.

“This is an opportunity, not a threat”, Commissioner
Elzbieta Bierikowska said at a press conference on the pub-
lication,”® which was received worldwide as a sign that the
EU is embracing AirBnB and its like.

The Communication was welcomed by the EHHA but the
association felt there was still work to be done, in particular
they would have liked to see “explicit recognition from the
Commission that restrictive regulations such as day limits
actively deter investment and reduce consumer choices”.
And more, the EHHA threw down the gauntlet: “Some
cities like Berlin, Barcelona and Brussels have implement-
ed restrictions that we consider violating EU law.””" Both
remarks would prove to be signs of the two major lines of
action the EHHA and its members would pursue in the
following months.

“Fixing a maximum number
of days for rental is an anti-

competitive measure.”

Minutes from a meeting between

the Commission and the EHHA




1. Bringing the nuclear

option into the

game

Already at the meeting ahead of the publication on the ‘col-
laborative economy’, the EHHA had urged the Commission
to better monitor the implementation of the EU directives,

“specifically services and e-commerce”, and open a proce-
dure that could eventually end at the European Court of
Justice, if a member state should prove reluctant to change
its approach (infringement procedure).”* Shortly after the
communication was out the EHHA took this a step further,
and forced the Commission’s hands. And with the fresh op-
timism from the Commission’s communication, it decided
to go for the nuclear option: to bring in the threat of a case
at the European Court of Justice.

The first sign of what was coming was at a meeting be-
tween the Commission and AirBnB and a law firm on 5
September 2016. They informed the Commission repre-
sentatives that “EHHA is about to file a formal complaint”
covering Barcelona, Berlin, Paris, and Brussels, which could
ultimately lead to action by the European Court of Justice.
The details of the exchange, however, have been deleted
from the documents obtained from the Commission by
Corporate Europe Observatory.”?

Filing a complaint is a serious matter, and the procedure
as a whole gives businesses a powerful means to have their
way at the EU level. If they meet obstacles in a member state
that they believe can be challenged at the European level

- for instance if a potential breach of an obligation under
single market rules are at play — all they have to do is fill out
a form.”* Following a complaint, the Commission will look
into the matter and decide whether there is a basis for the
claim, and if that is the case, it initiates a discussion with
the member state in question. Should this not conclude in a
way that satisfies the Commission an ‘infringement proce-
dure’ could be initiated. Under the infringement procedure,
the claims and demands of the Commission are made clear,
and if a solution is found through dialogue, that will be the
end of it. But if not - if for instance a member state insists
a measure is necessary to protect the public interest - and
the Commission believes it is not, or that less restrictive
measures are available, then the Commission can decide to
take the issue to the European Court of Justice, which will
have the final say in the matter.

UnFairbnb  Bringing the nuclear aption into the game

The complaint, it seems, strikes to
the core of the regulation adopted
by cities. Attempts to defend

local residents’ access to housing
could suffer a severe blow.

The Commission took the case - or rather all four cases -
against the European cities, thereby acknowledging that
a breach of EU rules were likely to be at play. But exactly
how the case developed is impossible to determine in any
detail. The Commission has rejected repeated attempts by
Corporate Europe Observatory to get information on the
four cases, referring to an exception in the rules on public
access to documents.”

There are, however, a few pieces of the puzzle available.
Only three days after AirBnB had announced the complaint
to the Commission, a meeting between the company and
other EHHA members with high-level representatives
of the Commission, including Fabrice Comptour of the
Commissioner’s cabinet, took place in Brussels. According
to the report of the meeting, the complainants believe
the moratorium on registrations in Barcelona, and the
compensatory measures in Paris, both constitute “de facto
bans”, the kind of bans the Commission had stated in its
communication should only be a last resort.”®

When asked about the complaint Bernard D’heygere
(AirBnB) refers to the press release from the EHHA from
the day the complaint was filed, and that too provides a bit
of insight. A host of measures deemed to be “overzealous
rules and restrictions/bans” are attacked for being in vio-
lation of EU laws, as are fines for infringements, and the
“colossal administrative process” facing hosts in Brussels. In
Berlin, the authorization procedure is called into question -
the cornerstone of the rules.””

The complaint, it seems, strikes to the core of the regula-
tion adopted by cities. Should the Commission side with
the EHHA, the attempts to defend local residents’ access to
housing could suffer a severe blow.
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12. Complaint: work in
progress in the dark

For the Commission such a complaint must be tricky, in
that it involves cities, not governments which are the
standard targets of a complaint. The Commission has to
go via governments and national ministries to establish a
discussion, and it seems the cities are not necessarily con-
sulted. Neither politicians nor civil servants in Barcelona
appeared to have been made aware of the status of the
complaint, when asked by Corporate Europe Observatory
in March 2018.7% When the Barcelona authorities inves-
tigated the matter, the response from the national gov-
ernment was that no infringement procedure had been
opened, which was no surprise. But whether there was an
ongoing discussion between the Spanish Government and
the Commission on the complaint, was unclear.

With the closed door at the Commission, it is difficult for
outsiders to trace the methods used. In Barcelona, Brussels,
and Paris, councillors and mayors are aware that some is-
sues concern EU rules, not least single market rules, and
that they can imply limits to what can be adopted at the
local level. In Paris, Deputy Mayor lan Brossat has never
heard of the complaint.”? In Barcelona, they fear their
work against illegal AirBnB listings could be compromised,
but were not aware of the status of the complaint when
Corporate Europe Observatory presented the evidence to
city councillor Janet Sanz.%°

Berlin is another story. In that case, the Senate, the
Government of the larger Berlin area (Germany is a federal
state) has been informed, but not the city council.®" And
here it seems there has been some manoeuvring in the
dark to influence local politics. When Corporate Europe
Observatory presented the evidence to Katalin Gennburg, a
city councillor in Berlin and a fierce critic of AirBnB and its
impacts on her city, she felt she finally had an explanation
to something that had puzzled her for a while: “When we
started looking at revising our rules for short-term rental
accommodation, the Government told us the European
Commission would soon adopt new rules that would out-
law the present model, and for that reason we would have
to weaken the rules, and accept a 60 days rule, which would
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automatically lead to a massive expansion of AirBnB activ-
ity,” she told us.®?

In other European cities such rules are already in place, and
Berlin has stood out as a more restrictive model. Giving
in would have brought Berlin more into line with the ap-
proach of other cities, in that a simple 60 days limit would
put thousands of apartments on the short-rental market
that cannot be used for that purpose at the moment. But
Katalin Gennburg wants none of it: “It is not just about the
60 days. Once we give in on the main principle, it would
be very difficult in our experience to keep the market un-
der control, and prevent lots of hosts suddenly renting out
their flats for 61 days or a full 120 days. Luckily our collec-
tive response in the city council was to reject the idea of
the Government. Instead the reforms made the rules even
tighter.”3

At the time of writing, there is no indication that the
complaint has been finally dealt with by the Commission.
The latest information was in February 2018, when the
Commission told Corporate Europe Observatory that dis-
closure of documents would “hurt the climate of mutual
trust between the authorities of the Member State and the
Commission, which is required to enable them to solve the

case without having to refer it to the Court of Justice” 54
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13. Keeping up pressure

Lobbyists for the accommodation platforms kept up pres-
sure throughout 2017 to have the Commission decide on
as strict an interpretation of EU rules as possible. For the
Commission, that work was actually set to have finished
with its communication from June 2016, but it was to
continue in another form. In the communication the
Commission had announced it would be followed up by
“work with stakeholders and Member States... to exchange
best practices”. In theory ‘best practices’ entails an exchange
of good ideas to identify the best regulatory formula to
apply, inspired by approaches tested elsewhere. But when
this work took off in February 2017, it quickly became some-
thing else. From the first workshop in February to the end in
September 2017, the issue was not so much about good ways
to address challenges - the standard meaning of ‘best prac-
tices’ - but simply about what should be allowed within the
framework of the single market. Now, it was about ‘policy
guidelines’, somewhat stronger than ‘best practices’ And the
Commission took the role of presenting a strict interpreta-
tion of existing rules at four of the seven workshops.85

But it was not to be all that easy. On the other side, repre-
sentatives of member states and local governments generally
defended measures taken by cities, and saw “ensuring the
availability and affordability of local housing” as a legitimate
policy that must be allowed to override the restrictions in the
Services Directive and the e-Commerce Directive.

The interventions of the Commission at the workshops con-
stantly sought to line up the conditions for particular types of
actions - friendly to the rental platforms - it believes stems
from EU law. Whereas the Commission does not seem to
question actions taken to secure availability and affordability
of local housing as such, it underlined that in its view, re-
strictive measures to defend “public policy” can only be taken
if there is a “serious and grave risk” to - for instance - the
availability of affordable housing, and then only if “evidence’
was produced. In other words, the Commission again argued
there are limits to the options available to cities, if they are to
avoid problems with the EU institutions, which could in the
end lead to a case at the European Court of Justice.
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The EHHA followed the workshops closely, and spoke at
two of them. But apparently some developments in the
workshop caused them concern, and being present occa-
sionally as a speaker was not enough. At a separate meet-
ing between the Commission and the EHHA with eight
companies present (AirBnB excluded), the EHHA asked
for “a more active role” in the workshops. The association
underlined that it felt cases such as Berlin highlighted the
need for the authorities to present evidence, and said it
should not be compelled to be involved in official registra-
tion procedures, besides providing a field in its listings for
registration numbers.

Two months later on 14 July 2017, the EHHA would take this
a step further, when it sent a “Draft Principle on Regulation
of Short-Term Rental to the Commission”. Corporate
Europe Observatory has asked for the document under EU
rules on access to documents, but this has been refused by
the Commission in referring to an exception that relates to

‘business secrets’.5°

Considering the track record, and the endless statements
from the platform lobbyists about how almost any move to
avert damage to city environments and the stock of rental
apartments should be considered in breach of EU law, the
content of the EHHA’s ‘draft principles’ will hardly bring
surprises should they see the light of day. But whether
the Commission is beginning to feel the pressure from
European cities and change course, is more up in the air.
AirBnB for one is waiting in anticipation. Bernard D’heygere
from AirBnB expects a conclusions document from the
Commission to form “the basis of a Charter framing the
future of regulation on the sector. We look forward to the
publication of the charter, and hope that it will contribute
to a more consistent regulatory framework across the EU,”
he told Corporate Europe Observatory.87
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14, Conclusion

With the complaint intended to roll back regulation of
rental platforms still in process, and with the ongoing work
inside the Commission to provide new “policy guidance’
or “a charter”, the fate of local restrictions on short-term
rental accommodation is still undetermined at the EU lev-
el. It has yet to be seen if there will be an offensive from

’

the European Commission that could imply the threat of
a case at the European Court of Justice. But the role of the
Commission so far gives good reason for concern. The
European executive has repeatedly pointed to the obstacles
in existing European law that could impede the measures
taken in cities across Europe to stem the tide from rising
tourism and the ease with which you can create a business
for yourself by renting out apartments or houses. Whether
it is about registration procedures, enforcement, or flat out
the rules that are to ensure that large chunks of the existing
or potential market are available for regular rent to locals,
the Commission is finding many ways to ensure this cannot
happen.

This is in no small part due to the effort of what appears to
be a surprisingly small lobbying community. The lobbyists
from AirBnB, the EHHA, and HomeAway are small in num-
bers when compared to other sectors, but they are clearly
punching above their weight as their influence with the
Commission is considerable. Their agenda is pretty clear:
any obstacle to their continued expansion must be done
away with via top-down measures via Brussels.

While a company such as AirBnB has - on occasion - por-
trayed itself as one that offers a genuine local experience
inside a sustainable model for tourism, while at the same
time helping people with few means to make the rent, there
is no denying that today’s AirBnB is a corporate monster
like any other.

For them, there was hardly any need to knock on the door
of the Commission. In the department of the Commission
investigated in this report (DG GROW), there is a strong
belief that these simple online platforms are ambassadors
for innovation and a pathway to sustained growth to the
benefit of all. Consecutive strategies have put this firm be-
lief on display.
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We have not seen the end of the story of the complaint filed
by the EHHA, and we haven't seen the final version of the
Commission’s “policy guidelines”. But judging by the pro-
cess so far, nothing good should be expected.

If we want to defend our right to affordable housing, and
if we don’t want to see cherished parts of our cities turned
into dead touristic theme parks, we must act now. The li-
on’s share of that struggle must take place at the local level.
But local resistance will not be enough in the long run, it
needs to be supplemented with a pan-European campaign
to stave off the brewing attacks on housing rights.

There are at least two approaches available: one is to de-
mand changes to existing rules, or even adoption of new
ones in order to protect the cityscape. But looking at recent
discussion in the European Parliament indicates this is not
an easy option; in 2017 MEPS passed with a huge majority
a resolution that “condemns” public authorities seeking to
restrict the supply of tourist accommodation from online
platforms, showing how distant the MEPs were from the
reality of the crisis of rental accommodation in some of
Europe’s most emblematic cities (see box below).

The second option, then, seems more likely to succeed: to
politely ask Brussels to mind its own business - not out of
disappointment with the EU, but first and foremost be-
cause these issues are best handled at the local level, in cit-
ies, by politicians who understand the issues faced by their
own citizens. The responses of cities are adapted to local
circumstances, and if the so-called subsidiarity principle
has any substance, it should apply to regulation of this kind.

Given the lobbying power of AirBnB and its like, though,
this principle will have to be defended with an equally pow-
erful vigour by city governments and the citizens they rep-
resent across Europe. But as it stands, such a scenario seems
more and more likely. While Paris, Berlin, Amsterdam and
Barcelona, though big important cities, are only four cities,
the stories referred to here are only the tip of the iceberg.
The risks of poorly regulated short-term accommoda-
tion are being acknowledged in many more places across
Europe, and at the moment it seems every week brings
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news on steps taken to preserve the local housing market
or city environments. In the past month alone, counting
from the time of writing (April 2018), saw new measures
in Vienna®® and Frankfurt89, and announcements of new
steps in Madrid.?® And in Palma de Mallorca, a decision has
been made that will prevent homeowners from renting out
to tourists as of this summer, making it the first Spanish
city to go for a full ban.”"

From that perspective, decision-makers in the Brussels
bubble appear so far removed from reality, that despite the
tremendous power that emanates from the EU institutions,
the clash that is bound to come sooner or later, will not
necessarily end the way the lobbyists hope for.
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